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SUPREME COURT DECIDES
AGAINST WALTER G, SMITH

XXXVII, No. 44

Frear and Galbraith Uphold Action
of the Circuit Court In
Contempt Case.

Perry, In a Stropg Opinion, Dissents From the
Court’s Opinion and Holds That Construct-
ive Contempt Cannot Be Punished.

FTER more than two monthe of deliberution a majority of the

Fupreme Court yesterday affirmed the decicion of the Circuit !

Court, adjudging Walter G. Smith, Editor of the Advertiser,'

guilty of contempt, and remanding him to the custody of the High
rheriff to serve n term of thirty daye imprisonment.

As there appears to be a Federal question involved Mr. Smith’s

attorneys will present their application for n writ of habeas corpus to

the United States District Court this morning and push the matter to!

the last step before abandoning it.

“In the case of ex parte Walter G,
Smmith, the court remands the prisoner
te the custody of the High Bheriff; the
opimbon of the court will be filed."” With
these words from Chlef Justice Frear,
the Bupreme Court, Justice Perry dis-
=emtlng, yesterday affirmed the declslon
of the Circuit Court, finding Mr. 8mith
puilty of contempt and sentencing him
io prison for thirty days,

There were but few people In the
ceurt room yesterday afternoon at 3
o'ehock, when the three Justices flled
slowly Into the room, and took their
jiiaces on the bench. Mr. Bmith was
present In person, and wis represented
by Bmith & Lewis and Lorrin An-
draws, while George Davis appeared for
the Circult Judges, who remained out-
=ide In the clerk's office a8 the declsion
was announced.  There were besldes
ihree or four attorneys in the court
room when the judgment was given,

Following the order made by Chief
Justice Frear the members of the
court left the rown, the opinlon having
heen glven to Cleck George Lucag, Da-
vig got possesgsion of the original and
after it had been shown to o few at-

wrneys, he  hurried into the clerk’s
office, where Judges Humphreys and
tiear were In walting. TheyY spent the
next hour In poring over 8 pages
wd eommenting on the opinions of the
three Judges. Mr, Smith was at once
placed in the custody of Sheriff Chil-
Hngworth.

ESTEE WOUTLD WRIT.

In the meantime attempt was made
lo seoure o nesw weit from Judge Estee,
Lyt beepuse of the lateness of the hour
thig was given up until morning. Judge
iietes very accommodatingly agreed to
walt untll & o'clock to slgn the papers,
nnd stated that he would iggue the writ
f habeas corpus and hold court at §
o'elock In the evening to hear the mat-
er Af the attorneys so desired. The

ISSUE

sitorneys found it impossible to propare

the necessary papers and further ac-
tlon wag postponed until this morning,
THE DECIBION.

The decigion of the Supreme Courl
remanding the prisoner to the custody
af the High Sheriff s a voluminous
me. It I8 written by Chlef Justice
rear, and Justice Galbraith writes a
encurring opinlon. Justive Perry dis-
wonta and also has a lengthy opinion,

‘fhe following is the syllabus' gov-
erning the opinion of the majority:

“On habeus corpus to test the valid-
ity of & judgment for contempt the
caurt may conslder questions of juris-
Aletlon only and not questions of mere
irregularity of error,

'AH  reasonable intendments are
made in ftavor of the jurlsdiction of su-
perter court of record when thelr judg-
ments are attacked collaterally.

“Whether an answer under oath by
ane clted for contempt operates as a
purger or not depends on the circum-
stances,

“Whether all three Judges of the
First Clreult may act together as o
court or not {8 Immaterial If, when
they do it together, the presiding

Judge for the term substantially eon-
Jduets the proceedings and finally pro-
anounces judgment as If he alone con-
stituted the ecourt, the others heing
deemed to act ln an advisory capacity
anly.”

The opinions are as fpllows:

OPINION OF THE COURT, BY

FREAR, C. J.

The facts and much of the law are
st forth in Mr. Justice Perry's dis-
senting oplnlon. The case is one of

great diMculty.

There i3 no doubt that the publica-
tion in question would be held a con-
tempt at common  law—whether |t
should be regarded as relating to a
pending casxe or to a terminated case,
or to the Judge generally without ref-
vrence Lo any  particular case, or
whether it was in the presenge of the
court or not. There is wlso no doubt

Bush cane, & Haw, 221, should be fol-
lowed: for, scecornding to that declslon,
the Legislature In providing, by the
act of 1848 (P, 1. SBee, 262), that con=-
structive attemptes should no longer be
punizhable as such, regarded as con-
structive attempts only those that were
not enumerated In the previous statute
(P. L. 8Bec. 267) and did not mean to
Include all those that are generally re-
garded as constractive contempts, and
the publication in  question clearly
comes within at least one of the clnases
enumerated in the previous statule.

If, therefore, this should be regarded
as a case of constructive contempt un-i
der the general law, the maln question
for conslderation would be whether the
decislon In the Hush case should be
tollowed or reversed. Assuming tHat
the declglon was sound when It was
rendered, there might still be a qun»n-t
tion whether the publication, if 1t could |
be congldered ns relating only io the!
terminated cise to the Judge gen-|
erally, and pot to the pending --u:u-.|
could be rogarded as a contempt pun-
Ishable summarily, now that we have |
com# under the provisions of the Fod-
eral Constitution relating to freedom
of spesch and of (he which, al-|
though not differing materinlly from
the corresponding constitutional pro-
viglong In foro when the Bush
cade  wis declded, might perhaps be
construed differently to some extent
See State v. Clrenit Court, 97 Wis, 1 |

But must we regard this as a cise of
consgtructive contempt under the gen-
eral law? It may have been guch in
fact. We may have found it such if
we had passed vpon the question in the

Press,

It

first instance, or we might find it such
it the case were hers on appeal, or
perhaps even on writ of error.  LBuat
must we regard it ax such in these
habeas corpus proceedings? The Cir-
culf Court is g court of general and
superior jurisdietion, Contempt cases

are not appealabls or subject to pe-
view by writ of érror under our stat-

utes. Habeas corpus Is o collateral
proceeding, In o collateral proceeding
mere lrregularvities and errors cannot

be inquired Into as on appeal or er-
ror, only guestions of jurisdlctlon can
be inquired into, and cvery presump-
tion is Indulged In support of the Juris- |
diction of a4 superior court, On appeal
or error, judgments of superior courts, |
at least if the jurlsdietion i Hmited,
may be set aside, it jurlsdiction does
not appear on the face of the récord,
but on habeas corpus they may be sot
aside only when jJurisdiction affirma-
tively appears to be wanting.

In Cuddy, Petitioner, 131 1. 8. 250,
the petitioner sought release on habeas
corpug from a judgment of contempt,’
The acy econstituting the contempt was
get forth in the judgment, but it did
not appear whether the act was com- |
mitted In the presence of the court or
not and 80 whether It was coverad by
the statute or not. Counsel contended
that the act was not committed in the
court bullding or while the court was
in session, and that the case was there-
fore distinguishable from another case
that was argled and declded at the
same time, in which it was held that
an act committed In & room near the
court romm and while the court was in
sesslon was “in the presence” of the
court.
od of an attemnpt to Influence one who
had been impanciled ns a Juror for the
term but before he was called for the
particular case,
fact (as appearved by the record of the
lower court, In re Cuddy, 40 Fed. R.
62, but not b¥ the record in the Su-
preme Court) committed a gquarter of
a mile from the court house and when
the court was not in aession. The court
t 8ald in substance that neither the pe-
tition for the writ nor the part of the
reqord of the lower court that was pro-
duced showed the particular locallty
where the act was committed, and that
upon & collateral attack by habeas cor-
pus every Intendment was made in
support of the jurlsdietion of superior

that it should be held a contempt un-
der our statutes, i the decision In Lhe

courtsand remanded the petitioner to
custody,

It appeared that the act conslst- |

Apparently It was In'
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The present case s before us in a
very unsatisfnctory state. The mittl-|
mus seems to refer o two conviotions,
hoth, however, apparently intended to
cover the same or nearly the same
ground, the one refercing for the facts
e the atlidavit on which the cltation
wid asgued, the other purporting o get
forth  the facts and, among  other
things, stuting that the published mat-
ter was false, madlclous, ete., and had

spelal reference to the case on Lrial
and to the Judge presiding therein, and
wils  clrealated  and  published in the

court ronnm during the trial of the case,
that it was caleulated o and did preju

dlee the minds of the jury and pre-
vient o falr wnd bmpartial teial and wos
cideulnted to pnd did obstruct the court
in the administration of justicoe, and
in it duties in the (rial of the case
then pending and andetermined, What
purgarts Lo be a transeript of the

stenographor’'s notes of the prooeed-
ingg shows only one eonviction., which
refers o the affidavit for the facts. 11
containg also an oral opinlon delivered
by another Judge who was with l]ll’!
trial Judge on the béench: also the tes-
thmony  of certain  witnesses, which
ghows that the Jurors in the pending
cuse saw the alleged contemptuous pub-
Heatlon in the hall and room adjein-
Ing the court room, If not in the court
room itself, but does not show what
the petitioner had to do with its elr-
culation In or near the court room as
digtinguished from the clty at large,
nor dovs it show whether the court was
in eesslon ut the time., Whether the
preglding Judge himeself saw the paper
clreulated In the court room during
the trinl does not appear except by the
recital in the mittimus. The transcript
does pot indicate that it contalns all
the evidence, though there 15 nothing
to show that it does not, nor I8 the
usunl stenographer's certiflcate attach-
ed to it, though it Is signed by the
stenographeér, nor was It made a part
of the record in this court, nor does it
purport to have been filed or to be a
part of the record In any court, We
would be justified, however, in over-
looking these lrregularities as counsel
on both sldes have taken It for granted
thiar theé transcript was complete and
a part of the record, The aMdavit
ety forth In substance thut the petl-
tioner mude and published for clreula-
tlon the matier In question, Intending
thereby to throw disrespest upon the
Judge and to present the former ac-
Bon in a ludicrous, ete., manner, and
‘1o prejudice the case in the minds of
the public and jury trying the cause,
and that hy reason of sald publighed
mutter and Intending to publish an-
Imadversions on the evidence or pro-
ceedings In a pending trigl tending to
prejudice  the publle  respecting the
same anid to prevent and obstruct the
administration, and by knowingly pub-
lishing an unfair report of the pro-
eeedings of the court and maliclous In-
vectives against the court and jury
tending to bring the administiration of
Justice into contempt, ete., did ecom-
mit a contempt of court. No allegation
was made in the petition, nor was any
offer made In this court to show just
where or under what circumstances the
publication and circulation took place,
nor was any attempt made to show
these things in the lower court by the
testimony of the witnesses for the pe-
titloner or on cross examination of wit-

FRIDAY . JUNK & 1002 KEMI WEFKLY,
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or In any other
potitioner's an-
awer, under onth, denying knowledge
of the pandepey of the second case and
alleging that the publication reliatod to
the first case only

The contention that the petitioner
thereby purged himaelf of the contempt
pannot avall in this collateral provesd

aguinst him
manner than by the

nesaes

Ing, considering that the lower court
founu against him and conslderins all
the clreumstances under which that

finding was itnde, assuming thiet 1y our
apinlon the finding was erroneous.  We
toast in these procesdings vegard the
pullicatlon ax relating to the pending

CALEL

Thus, it I4 not clear whether the court
found that the publication or eirculn-
tion took piace in the court room or

not, and Bowould seem to be lmimate-
rind whether it was in the court room
or in the adjoining hall or room, if the
wther necessary conditions were pres-
ent. It I8 not c¢lear whether the court
wig In session or not. Perhaps that
also would be Immaterial, if it was
during a recess merely or temporary
adjournmen! from one day o the next,
and if the other essentinl fentuges were
present, It I8 not clear whether the
petitloner had anything to do with the
publicution or eirculation In or near
the court room or not. Thiz 8 very
materind, unless the petitloner should
be regnrded ng responsible in law for
the publication and clreulation there
a* a natural and probable consequence
of the publication® and elrealation of a
paper or such general elrceulation in
the elty where the trial was pending
Whether he should be thus held re-
spongible 18 a nlee gquestion, the afMrm-
ative being held by very respectable
authority, and no argument or author-
ity having been presented on behalf of
the petitioner In support of the nega-
tive, Whether the declslon in the Bush
caske which, If followed, requires us to
remand the petitioner to custody, In
any view that can properly be taken of
the case on the evidence, should be re-
versed, Is nlso, to say the least, a nice
question—aupon which no argument hoas
been presented on behalf of the petl-
titioner, although thar decision s most
strenmously urged contra.

If, ne is the case In some other Jurls-

able under our statutes, and this cuse
were before us on appeal, or, If the
statute required the court In adjudging
i contempt o explicitly set forth all
Intermeddite necessary findings upon
which the final fudgment is based, the
result might perhaps be different. But
in the absence of such findings or of an
aflirmative showing of want of jurisdle-
tlon elther by the record or by matter
outside of the record, the Judgment
cannog be sot aslde In a collateral pro-
r--.-wllng

The fact that all three Judges of the
Cireult Court sat at the hearing of the
contempt case doek not make the pro-
ceedings vold. Whether they might
properly all sit as A court, It I8 un-
NecessAry to say For, although dur-
ing the earller stages of the hearing
they seem to have regarded themselyves

[the part that the Judges other than!court, and maliclous invectives agalnst ! M-

court and Jjury
ant and was joined In by the presiding such court and Jury, and the adminis-
tratlon

'the presiding Judge took was unimport-

| Judge, and before the end of the cise

the view was npparently taken that thel

two former were thére In an advisory

| the

capacity only, and the presiding Judge
pronounced judgment
wlone

alone
form
gourt

The case ns a

fortile

]

fnolly

themes

it he

far

constituted

whole presents many
comment,

unnecessary to discuss them

The petitioner Is remanded to the
cusiody of the High Sherky

Smilth & Lewls and Andrews, Pelers
& Andrade, for the petitione:

George A

Dhavis, contry

DISSENTING OPINION OF
PERRY, J
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Cine MoCarthy

‘h sentence
Many questions are presented

corpus to determine
andl

the legulity
commitinent

wis tried dn the Clir-

cult Court upon & charge of mayhem
The jury returned o verdict of gulity,
Therenfier, upon metion of counsel, tne
cour! discharged the defendant on the

ground
Known

Wiks on
MoeCarthy
anme court on 4 charge of assault and |
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the trinl was begun
day following, and while the trial was
#till pending and the case undetermin-
ed, The Pacific Commercinl Advertiser,
a newspaper printed and published in
this vity, of which newspaper the pres-

ent petitioner was then the editor, l'ula-]
. certaln

tadned

printed
cerning the Hon
wns the

trinls

1.3
s

1902
arralgned

the

no suuh cvime
mayhem, This
On March 11,
befure  the

and

In its issue of the

cartoon

words said to

Judge
referred to.

und certain

he of and con-

Goeorge 1) Gear, who
presiding  at
One of the attor-)|

the

nieys for the defendant on the day last
named presented to the eourt & motion
or aMdavit praying that the editor of
The Advertiser be clted to appear and

show cause why he should not be sum- |

marily punished for contempt of court,

charging

in the aMdavit that the ed-

Itor “did mnake and publish for clreo-
intlon an Insulting, contemptuous, con=-
tumaliovs, disrespectful cartoon or ple-

lure, &

cupy

of which 4

‘lm‘lu-al and made a part hereof, intdnd-
dictlons, contempt cuses were appeal-|

hereto  at-

Ing and meaning thereby to throw dis-
respect upon the Honorable George DD,
Gear, one of the Judges of sald court,

and the pregiding Judge at both of the

trialy hereinbefure pamed; and In sald
cartoon or pleture intending to and al-

tempting to
tiom In a
r of him,
George D, Gear, in his officlal and ju-|
dicinl capacity, as well as 1o prejudice
the case of sald defendant in the minds
of the public and jury trylng sald causs
anid that by reason of sald insulting, |
vontemptuous, contumellous and disre-
Cspectful pleture or cartoon, and intend-
to publish anlmadversions on
evidence or proceedings In & pending |
tending to

manne

ing

trinl

represent
ludierous
the

prejudice

respecting the same, 4 ;
and prevent the adminlstration of jus-| ‘M€ TP Of next year was delayed by
tee: und by knowingly publishing an | the action early in the spring, there I
together as constituting the court, yet| unfalr report of the proceedings of the much work being done for the crop of

of Jju

stice

into

and
sald

tending to

the former nc-

the public

and to obstruct

ridicule,

(Continued on Page 4.)
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X RAY FOR
LEPROSY

Board of Health to
Experiment
Now.

HE Xeray a® 4 cure for leprosy |»

1

the Intest experiment which un
doubtedly the Board of Health will
next attempt.  There in also anothe

cure which will be experimented with,
thnt discovered by Professor Fulsen of
Copanhagen, and some interesting re-
sults mny be oxpoctod within the year

The two suggestions given above
have the merit of belng made by re-
putable physiclans of Honoluly, Dr
Geerge Herbert and Dr. 'W. L. Moore,
and will consequently be given more
attention than hax usully been the
case where the Hoprd of Heslth Is con-
cerned.  President Sloggett announced
|0t the board meeting yesterday that he
hid already discussed the subject with
the physicians and added: “It s up
e us to do something In this matter
new.” A motion that the medical mem -
bere of the board act as & commities
te Investigate the proposed remedies
for leprosy was adopted.

THE COPENHAGEN CURE.

The following Is the letter of In
Moere calling atténtion te the Copen-
hagen experiments;

Br. H. C, Bloggett,
Board of Henlth,
Pear Bir:—1 winh to bring to the at-
temtion of the members of the board
for coumideration the advisability and
prasticabllity of attempting the amel-
|loration and perhaps cure of certaln
| leprous manifestations by the use of
the upparatus devised by Prof. Fulsen
Lof Copenhagen, and employed by him
| In dreatment of lupus.

I belleve that in the earlier and more
superficial leslons of leprosy it would
prave of declded value, perhapes modl-
flad to suit the conditions and taken
m connection with other treatment, &
gveal deal might be accomplished,

Reapecttully,
W. L. MOORE.
THE X-RAY EXPERIMENTS.

Pr. Herbert's letter bearing on the

subject wan as follows:

N. ', Bloggett, President

Health,
has been so
much accomplished In  the Eastery
| Btates und In Burope during the last

Year in the treatment of tuberculnr dis-
eases of the skin, und subcellular tis-
sue, by the application of the X-rays,
laund recognizing the similarity of this
condition with that of tuberculay lop-
rogay, 1 wish to express an oplnlon that
I Armly bolieve that experimentation
delentitically conducted here with  w
good slatic machine and X-ray outft,
would not only be o proper and up=to-
date experiment, but also productive of
results, the Hmit of which may be be-
|_\nh|.| our most sanguine hll|l|'l‘,

I the curller stages of tuberaly de-
posits In the skin, such us | have fro-
quently scen in years long  past, |
doubt not It would prove g specifie, at
least for the local lesion. Of course,
we regnrd leprosy as due to systemib
Infection, but In so muny cases It hos
prroved self-Hmbting, more especially, of
courge, In those forms that are char-
noterized by neuritls

Affected Hmby bhave been ampulated,
nna the pativnts had no sign or recur-
rence of disenss,  Patches exclsed, and
na further developments, On  these
grounds therefore, 1 beg you to bring
the  subject  before  ypur honorable
board for discussion,

1 Fraternally yours,
| GEOHGE HERBERT.

The committes appointed by the pres-
fdent to consider the experiments sug-
gested by the physicians was Dr. Slog-
gett, Dr. Moore and Dr. Cooper, and
they will be assisted by Dr, MeDonald,
the Government bactericlogist, and D,
| Herbert,

Fresident of the

Board of

&
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KONA ESTATE
IN GOOD SHAPE

Reports from Konm, brough? by J. M
MeChesney, who has spent the past
month at the plantation, are mosy fa-
vorable and Indleate that the pebloa of
uncertainty has been passed for the es-
tute, ‘The cane now belng taken off is
entirely from the Holusloa lands, con-
tiguous to the milk

Owing to a scarcity of rain there has
not been envugh water on the upper
*| lunds for the purpose of fluming cane
down to the main line, but the pros-
pects are for more rain very soos now
The mill is not entirely finlshed as gome
parts have been ordered from thia chty
and will go back in the Mauma Loa.
l’i‘hv rallroad also necds some Hittde work
| before It I8 done, but this |s expected
to be completed during the preseat
week,

Up to the present time there have
been manufactured and shipped some
4200 bugs of sugur. This fAgure would
have been much greater if the mill had
been complete, There has appeared no
evidence of dissatisfuction on the part
of the laborers, but on the contrary all
the work Is belng pushed ahead and
the men ure getting what they are entl-
| thed 1o out of the sales of sugar.

1 \While the progress of the planting for

There Is some clearing golng on
|and the planting of this new land will
begin within the next two weeks., The
lund on which cane Is now heing tut
will be cultivated for long rattoona for
' the same crop.




